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al{ arfh g 3ft 3mer, srihi rgra aar a it as sa am#a sf zqeffnf #a
4I • knr 3f@rat at r8ta zn gatervma rgd a aar ?t

·-o. Any person aggrieved by this Order-In-Appeal may file an appeal or. revision applisati0ntas the
one-may be against such order, to the appropriate authority in the following way: ·. · .:. · ·

• • • ~ t . . .- : '. 'lo • • • • • • • • . :-: :,, •

mr «RR r ghrvr 3raga
. . .

Revision application to Government of India:

(1) 4ha 5qr4 yen 3tf@,fr, 1994 cITT tITTT 3r Rt4 sag mg mcaja # gila err cBl"
~-'cITTT cB" ~~ Y'<'°1cb cB" 3WRf utervi sr4a 3ref) Rra, rd I, fcrm l-j?!IW-l, -~

. fart, ahnt ifGra, #tat tu r4, ir iwf, ~-~ : 110001 cBl" • cITT u=rAT ~ I

. · / .· :m :-: Arnvisi9ri application lies to the Under Sec~etary, to the .Govt. of India,· Revi_sior:i f.p~lication Unit
'Ministb(ofFinance, Department of Revenue, 4" Floor, Jeevan Deep Buiiding;, Parliament 9treet:·-~ew . I

Delhi - 11 o·:001 · under Section 35EE of the CFA .1944 in respect of. the following· ·qase, gov:er.ried ·by first,. : · .
. proviso to· ·su·~-:section '(1) of Section-35 ibfq : • · : · · . . · · . · ... . .; · ... ·._. ·' ·.· ·. ' . · .

_.. '• .- . . .• .. ... ~· ' . . ·...
.t: z1far a rf a ma#s ft star&afa#t.#vsm i ,gr5xi .far#ii;3;

."Efhn«ft '#rwsn-gitsrn ima ?kg; mf #,a ffnest it .gst.'ark;4sh8] 
- #gassers@mg,=# i3if2±3i#%%;

<·4-'·· •.- . : In. qase. of any I0.ss of ·goods where th'? loss· occur in transit from a fac~ory to··.a·war~h9,LJ,S?fa(t.9.
1

.. ·

.'iti~ r :factory or from one warehollse to another during the course of processing of t~e·.gd'~ds in a ·.
: i-1~ u~~- \X in. storage whether in a factory or in a warehouse. i : . . . .

•, . ~-!!¾. • . ' -
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"y,· ska.i&$ir&«. fistn;arserv Rafa na w a mtaa mfr # sjtr zreare.
i;/$"+%e#mt"are.aere amea«is ±

'(A) 1 ,_ _. irt ¢.~se,of:r~bat~- of_ d_uty C?f excise on goods exported to any country or territory outside
· ·... -lrld'ia of-on excisable materic!I used in the manufacture of the goods. which are exported
· '' 'toany country or territory.outside India.

. • . . ! • \ ~ . ' - • - .

·a sf%ea, nr garr fay fa# in as (hara r er as) Rafa ft +ran# tu

(B) · · ..ln... ease bf goods exported .outside India export to Nepal or Bhutan, without payment of
. 'd ~ty._· .· . ·:. ·
3if sear4i #t saraz # yrar a fg si sq€h Ree ma a n{ & ail ha arr?zr
'(ITT_.~.cfNf ~--R?:fl=f # gar~a 3rrzga, rat a arr qRa ahI R m. -mcr ~ fcrffi°

.sifeifra (i.2) 4998.nrr 109 ~-~~ ~ 'ITT I

-.

J

(c) Credit of any. duty allowed to. be utilized ·towards payment of excise duty on finai
. prod.L:Jcts under'th_e prov.is ions of this Act or the ~LIies made there under and such .order

: is pa$sed by the Commissioner (Appeals) on or after, the1tjate app61nted under Sec.109
of the Finance (No.2) Act, 1998. ·
. . '

ti saa zca (r8ta) Ruinra, 2o01 fu o a# siaf [aRafe qua in z-e
t. 4Rzii #i, hf mar # uR arr hf feta ' a Rapa-rr vi srfl

. ~- cI5T 'ciT-'cil' qfITTrr cfi Trer fra 3m4ea fa5a 5mil a1Reg fr# rr ra <.al gar sf)f
- .cfi 3RIT@ tITTT 35-~ ~ A~ 1:ffl- cfi :PIBR. cfi ~ cfi Wl2T €tr-6 araar alt gf R et#ta1fez) . .

·o

.. (2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the ordersoug_ht to be appealed against is communicated and shall be accompanied by

. two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
. • copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE ofCEA, 1944, under Major Head of Account. ·

R@fa 3ma4a mer saj iv an ya ara qt qr -~ 'cfj1=f ~ .m 200/~'Cf5Nf
':rRfR at rg 3th sei iraa gGara snr zt at 1000/- c#)- 'Cf5Nf~ cI5T ~I·

The revision applic~tion · shall be accompanied. by a fee of Rs.200;:. where the amount
involved is Rupees One Lac or less and Rs.1,000/- where 'the amount involved is more
than Rupees·One tac: · •

0

far zc,' ta sarea zj«a ya ha cITT'. oi4)R)a rrznf@ear # ,fa 3rfh:
Appeal to Custom, Excise, & Service Tax Appellate ·Tribunal..
(1) €ta sqra gen 3re)fr, 1944 cBI' tITTT 35-il'/35-~ cfi 3R'fTIB:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

('cJJ) '3cfd~Rsla YR-t8c; z (1) cp i'sag agar # 3rarat al aft, sr4Rt # # fr zpc,
tu saraa zrcn i haa an4hR)a araf@era0(free) at ufagju 'f)feat, 3rgaraaz
-# 2

nd
B@T, ~§A Id) 'l-fq.=f , 0HNcl I . , fTRll-Fl P Ix , 0.-1$A~ I~ I ~-3sooo4

•(a) To the west regional bench 9f Customs, Excise & Service Tax Appellat.~ Tribunal (CESTAT) at
_______ · humali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals .

s menUoned in p_ara-2(i) (a) above. .. •

··-··· , .,..
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The· appeal to the Appell:ate ~Tribunal sh'aW1-!Sk" filed. in quadruplic~te _ ir{-fo'.rm. EA-3 as
presGribed under Rule 6, of Central Excise(Appeal) Rules, 2001 ,c1nd shall - be
a.ccompanied against ~one which at least should be acco.mpanied by a ·feeof Rs. 1,000/-, .

_ ~s.5,000/- and Rs.10,000/~ where amount of duty/ penalty/ d·emand / refund is Upto 5
Lac, 5 Lac to 50 Lac and above-50 Lac respe·ctively_in-th~ formof 9rossed bank draft in
favour of Asstt. Registar of a branch of any nominate public se·ctor - bank of the plaqe .
where the bench of any nominate public sector bank of the place wher~ .the bench of
the Tribunal is situated. · '" ·

(3) uf? za 3me i { re sr?zi ar rat zit % v@ta qesir fagh .#r {rar
sq[a ant fan urn afeg z an # stg # fa frat rt arfaa -~-~
zr~~ ~Lt"1e>1"1ll~ cBl' ~- 3Nlc'I" zn7 a€ta w«al al ya 3mat fh unar &t. ·

· In case of the order covers a number of order-in-Origina·1,·fee for each 0.1.0. should be
· paid in the aforesaid manner not withstanding_ the fact that the one appeal to the
Appellant Tribunal or the onE;) application to the Central Govt. As the case ·rnay be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.1001: for- each..

(4) rlJl~IC'lll ~~ 1970 zqerrizit@ra at~-1 -~ .3Wffi ~-~ ~ \j"cfc'1',

3ea zu corr#gr zrenfen fofu if@rant # 3mar # gala at v 4Rau 5.6.5o 1Nf-
~lrlllll1C'lll zran fease «ti sin afeg I .

One copy ofapplicatior.i or 0.1.0. as the case· may-be, and the order of the adjournment ·
authority shall a court fee stamp of Rs.6.50 paise as prescribed under sch.eduled-1 item
of the court fee Act, 1975 as ·amended.· ·

(5)
. . -.

~ ~~ "B1lw1T - cBl' PJ zj ?! 0 1 ffi qrc;f RifliT al ail #ft er 3naffa f9a uij ? \JJl'
#ta zyen, a€ha Garza zrc yiran 3rah#tu =mrnf@arr (qr4ffafe?) fr, 1982 i Afm=r
21

I

0

-.

Attention is invited to the rules covering these and other related matter contended in the
Customs,- Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zrcn, ta sarea ze vi hara 3r4ta nznf@ran(fez),uRr4tit'am
cf5cfa:iJ..Jiff(Demand) ~ ~(Penalty) cBT 1o% qfaas srfaf ?rare«ifs, off@roarqa Gaar 1o?ls
~-g l(~ection 35 F of the Central Exyise Act, 1944, Section 83 & Section 86 ofthe Finance Act, 1994)

a4tusna zyca sit #arrh siaif,mmfrea "&rm"~ cITT 1Wf"(D1.ity Derilancl~d)-
a. (Section) isup#aaRuff fr, · •·
z Ru re#a hr2z 2fez a6iufr,as raze 2fez fnil ksu ab aza 2a if.

C) is pawar '«ifa ar@hearuse ga 'Gllff '&ft~ 'Jf, 3r8he nRr ah k.fg qaa an R@ur ru
-.- ~--· . . . . . . . ' :_ . .

- r
For an-appeal to be filed before the CESTAT, 10% of the Duty & .Penalty qonflrme:d by ..
the Appellate Commissioner would have to be pre-deposited, provided that the ··pre
deposit amount shall not ·exceed Rs.1 O Crores. It may be noted that the ·pre-deposit is a
mandatory cor.1dition for filing appeal before CESTAT. (Section 35 C (2A) ·and 35 F of the
Central. Excise Act, 1944, Sectil:ln 83 & ·Sectiori 86 of the Finance Act, 1994) .,. , , -

Under C.entral Excise and Service Tax, "Duty demanded" shall include:
- · (clxxv) amount determined under Section 11 D; ·

_ . (clxxvi) · amount of:ei;roneous Cenvat Credit taken; _ . _ _ , ·
_ _- · (clxxvii) · amount payable under Rule 6 of the Cenvat Credit Rules. · .. _ · -
< err2rk #R srflra»Urh yrs sip=i yen srrar zyeas ur ave f@af@a statrfag+res a 10%

.. 4arru oil srzibaa aus Raf@a et as avsk 10% graru $l usaftel . - > ,
. . .
4g In yiew of above, an appeal against this order shall lie before the Tribunal oripa.yment of

· · the duty demanded wher~ duty or duty and penalty are·in dispute, or PE:iralty, ~here'
alone is in dispute." · • · : - . . . '. 1 · . ·• . . ; ., ,
• • • • • • • • ,I"

• . ""- ' • . ·. o ·L'
:.,. . •- .-_.

• t&. •• 1 "qi
•••r, • .. • . • • ~ ~.. ~
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ORDER-TN-APPEAL

•.·

• The present appeal has been filed by the Assistant Commissioner; CGST,

Divisini-VII, omissionerate- Ahmedabad South (hereinafter referred to as
. e '.+ . • ... . . . .

±he appellant), on.the basis 'of Review Order No. 19/2022-23 dated 15.06.2022

passed by. the Principal Commissioner, Central GST, Ahmedabad South

· Comissionerate in terms of Section 84 (1) of the Finance Act, 1994, against

.Order in Original No. WS07/O&A/OIO·l94/AC-RAG/2021·22 dated 24.03.2022. . . ' . .
fhereinafter referred to ~s "hnpugned ordel'] passed by the Assistant

Commissioner, CGST, Division-VII, Commissionerate- Ahmedabad South
"

[hereinafter referred to as "adjudicating authority] in the- case ofMis. Birju

Bharatkumar Shah, 119, Tapovan Society, S.M. Road, Ambawadi, Ahmedabad
[here_inafter ref~rred to as the respondent].

.0

·. .
however, the respondent did not obtain service tax registration and did not pay

service tax on the service income. The respondent was requested vide letters

on different dates to submit the documentary evidence .in respect of their

· 2. . Briefly stated, the facts of the case is that as per the information received

from the· TuJ.come Tax Depart;ment, the respondent had earned substantial\{ . . ... -t'f,. • i . . -

income from services amounting to Rs.24,29,914/- during FY. 2014-15,

0

.income. However, the respondent failed to submit .the required

details/doc1:1-ments and neither was any explanation/clarification submitted.. -
regarding the income earned. Therefore, the service income earned by the

respondent was considered as taxable value and it appeared that the

respondent had failed to pay the service tax· amounting to Rs.3,00,337/-.

Therefore, the respondent was issued Show Cause Notice bearing No.

V/WS07/0&A/SCN-341/AQ-DPS4175M/2020·21 dated 29.09.2020 wherein it
was proposed to :

a.

A. Demand and recover the service tax amounting to Rs.3,00,337/- under

the proviso to Section 73 · (1) of the Finance Act, 1994 along with interest
under Section 75 of'the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.
. '

C. Recover late fee in terms of Rule 7C of the Service Tax Rules 1994 read
. '

with Section 70 of the Finance Act, 1994.
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2. The SCN was adjudicated vide the impugned order and the proceedings
initiated against the respondent were dropped.

8. Being aggrieved with the impugned order, the appellant department
have filed·the present appeal on the following grounds : 

1. The adjudicating authority has erred in dropping the demand of service

tax without recording any finding on the merits- of the case and the
impugned order is a non-speaking order.

0

11. The adjudicating authority has recorded finding that the respondent had

earned income against export of service and fulfils conditions mentioned

in Rule 6A of the Service Tax Rules, 1994. However, he has not given any

finding as to how the amount receivedby the respondent is not subject
to service tax..

111. .The adjudicating al!lthority has not examined the documents anid not
. .

given his findings as how the respondent fulfilled the conditions of Rule

6A of the Service Tax Rules, 1994 and how the income earned is against·

export of service. The adjudicating authority has just recorded some part
« 4

of the submission of the respondent and without giving anyfinding held

o·
lV.

. .
that service tax cannot be demanded.

The only basis on which the issue was decided is that the respondent had

got receipts in USD and converting the same in Indian Rupees matches

with the amount shown in the SCN. This is just reproduction .of fact and
not finding.

4. Personal Hearing in the case was held on 07.12.2022. Shri Gunjan Shah,

Chartered Accountant, appeared on. behalf of the respondent for the hearing.

He submitted a written submission during hearing and reiterated the
submissions made therein.

5. In the written. submission filed on 07.12.2022, the respondent,
contended, inter alia, that:

► There is no substance in the grounds raised by the Revenue in its appeal. . ' . . .
challenging the legality and propriety of the impugned order.

• I

i.
I
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► The\ ~~-und that the adjudicating authority did not exami:i1e thei•" .

0...

theservices are provided. Based on the sample invoices issued by them
.

· . 'to their overseas clients, it can be seen that they review the website, and
. .

had undertaken search engine optimization SEO) work.I • • •· •

document's is based on-assumptions and presumptions. Ifthe documents

· were not examined, the adjudicating authority could not have known the
. . ' . . .

they· had· g.ot receipts in USD which are matched with the figures shown
);a.the SCN.

► They have been stating even before issue of SCN that they are engaged

· in providing services of designing websites, logos, search engine

optimization as well as other Information Technology related services for
their clients .located outside India.

►. The Place ofProvision ofService Rules, 2012 determine the place where. . . . .

. . .
September, 2020 whereas the period ofdemand is only for F.Y. 2014-15:

The SCNhas invoked the extended period oflimitation but failedto show
suppression on their part.

► It is not disputed that they had received.foreign currency and itis also

»» The aspect of.limitationi is also in their favour. The SCN was issued in

. .
not disputed that the service recipients are outside India. Thus, they

0

.were correctly given the benefit as exporter of services by the.
adjudicating authority. The Department's appeal proposing demand by.
invoking extended period oflimitation. be set aside.

► They rely upon the judgment in the case of Air Force Auditoriumi Vs.. .
Commissioner of Service Ta, Delhi -- 2017 (4) GSTL 243·(Tri.-Del) and
Cosmic Dye Chemical- 1995 (75) ELT 721 (SC).

6. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, the written submissions filed by the respondent and the

material available on records. The issue before me for decision is whether the

impugned order dropping the demand of .service tax amounting to
. . . .

Rs.3,00,337/-, in the facts and circumstances of the case; is legal and proper.
The demand pertains to F.Y. 2014-15.

7. I find that the respondent was issued SCN on the basis of the data
.received from the Income Tax Department. It is stated at Para 3 of the SN

. .
pondent was called upori to submit documents/details in respect of~~· . . . .s° ..a f .r o ·· ··u

" a35 •
:J'"" .'

%
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the service income earnedby them, however, the respondent failed to submit

the same.It is observed that in the SCN except for stating that "the nature of

activities carried out by the saidService Provider appears to be covered under

0

. .

the definition ofservice and appears that not covered under theNegative List

asgiven in the Section 66D ofthe FinanceAct, 1994 and also declaredservices

given in Section 66E of the Finance Act:, 1994' !1~ other cogent reason or

justification- is forthcoming in the SCN for raising the demand against the

respondent. It is also not specified as to under which category of service the

non payrhent of service tax is alleged against the respondent. The demand of

service tax has been raised merely on the basis of the data received from the
. . . · - ·.'- '

Income Tax, which indicated that the respondent had reported income from

sale of services in their ITR.. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable. .
value in Service Tax Returns.

7.1. I find in pertinent to refer to Instruction dated 26.10.2021 issued by the
CBIC, wherein it was directed. that:

3. It is once 'again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to.
mention that in all I such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order" after proper
appreciation of facts and submission of the noticee."

7.2 However, in the instant case, I find that no such exercise, as instructed. . . .

by the Board has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, onthis

very ground the demand raised vide the impugnedSCN is liable to be dropped.

I

. . I .

8. Coming'to the merits of the case, it is observed that in the impugned

order it is mentioned at Para 4 that the respondent had submitted videletter

dated 05.10.2020 that they were providing Export of Services to clients
situated outside India and that they have not provided any services in India..

rdingly, they were not liable to ·pay service tax on the income generated

export of;service. The respondent had also submitted copies· of their
ank Statement and Form 26AS. Based on the submission of the

.
\

l. a a »
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of service tax,

respondent, the adjudicating authority had concluded that respondent had

earned.income against Bxport.of Services and, therefore, dropped the demand
. .'· . . ' . . .

0

The respondent have along with their written submission filed during

currency. Such being the case, I do not find any infirmity in the _finding of the. .
adjudicating authority that the respondent had earned income from Export of

Services, which is not chargeable to service tax. In view'thereof, I findthat

there is no grounds in the appeal filed by the department which calls for any

interference with the impugned order. Consequently, I am.of the considered

view that the appeal filed by· the appellant department is devoid ofmerit.

the course.ofPersonal.Hearing, submitted sample copies of the invoices 'issued

·by them to their clients, sample copies of the Certificate. of Foreign Inward

Remittance issued by the Bank, copy of their Bank Account statement, ITR as

well as Profit and Loss· Account for FY. 2014-15. From a perusal 6f these

documents, it is evident that the respondent had provided services to their

· clients situated outside India for which they had received payment in foreign. .

10. In ·view of the facts discussed hereinabove, I uphold the impugned order

and reject the appeal filed by the appellant department.

.: .. . 9.

. The appeal filed by the appellant stands disposed of in above terms. 0.

.~.. ·
N.Suryanarayanan. Iyer)
Superintendent(Appeals),

• CGST, Ahmedabad.

BY: RPAD I SPEED POST ·
To

The Assistant Commissioner,
CGST, Division-VII,
Commissionerate : Ahmedabad South.

- ._,. .
umar ) of-- .

Commissioner (Appeals)
Date: 08.12.2022.

Appellant



•.

FNo.GAPPL/COM/STD/153/2022

•.

Mis. Birju Bharatkumar Shah, Respondent
119, Tapovan Society, S.M. Road,
Ambawadi, Ahmedabad

Copy to: .
L The Chief-Commissioner, CentralGST, Ahmedabad Zone. ·
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA) .

4Guard File.
5. P.A. File.
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